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Executive Summary

With the next Multiannual Financial Framework 

and rules to support its implementation current-

ly under negotiation, the moment for reflection 

is ripe. A key mechanism found in the associated 

legislation is ‘conditionality’, an instrument for de-

termining the conditions under which funds are 

released or suspended. Rule of law conditionali-

ty is a key part of the EU’s rule of law ‘toolbox’, a 

set of mechanisms at the EU’s disposal to secure 

respect for this value. In some instances, condi-

tionality has been quite effective. For instance, 

conditionality enforcement helped achieve leg-

islative reforms related to judicial independence 

and anti-corruption in Hungary and Poland. Some 

experts also see it as having contributed to the 

ending of Polish municipalities’ so-called ‘LGBT-

free zone’ declarations. But there have also been 

some disappointments. Sometimes, EU institu-

tions have not enforced conditionality despite the 

presence of rule of law infringements, or have 

released funds to Member States without real 

change on the ground.

This policy paper therefore takes stock of existing 

rule of law conditionality rules as well as those 

tabled in the proposed National and Regional 

Partnership Plans (NRPP) Regulation. It highlights 

how rule of law conditionality can be strength-

ened by the EU and has two functions. First, it 

maps the gaps in the conditionality mechanisms 

contained in existing instruments—the Common 

Provisions Regulation (CPR), the Recovery 

and Resilience Fund (RRF) Regulation and the 

Conditionality Regulation—as well as those iden-

tified in the proposed NRPP Regulation. Second, 

it proposes recommendations on how these gaps 

can be remedied, with a view to strengthening 

three parameters related to conditionality: ac-

countability, enforcement, and effectiveness.
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Accountability: 

To enable effective stakeholder scrutiny, assess-

ments, proposals, and decisions related to condi-

tionality must be published. For similar reasons, 

the criteria for conditionality compliance assess-

ments should be codified. Enforcement over-

sight at the national and EU level also needs to 

be strengthened. At the national level, oversight 

should be improved by protecting monitoring 

bodies’ independence and entrusting them with 

further responsibilities. As for the EU level, both 

the ECA and Parliament should be given strong-

er oversight roles by ensuring that Parliament is 

promptly and fully informed of any assessments, 

proposals, or decisions connected to condition-

ality enforcement and by mandating regular ECA 

compliance audits.
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Enforcement:   

To ensure rule of law conditionality is enforced 

where breaches occur, enforcement compe-

tence for rule of law conditionality should be 

fully transferred to the Commission. This would 

do away with the difference in treatment as-

cribed to the Charter and rule of law in the con-

ditionality procedures, according to which the 

Commission is able to enforce the Charter con-

dition on its own but enforcement of the rule of 

law condition ultimately depends on the Council 

on a proposal by the Commission. If this is not 

feasible, reverse QMV in the Council could be a 

reasonable alternative. To democratise and en-

sure enforcement, a greater role for Parliament 

should be considered. For instance, Parliament 

could be granted the power to request that the 

Commission initiate conditionality procedures. It 

is also recommended that enforcement discretion 

be further limited. This should be done for both 

initial funding suspensions and decisions on the 

release of suspended funds. Finally, the proposal 

to link conditionality assessments to the Annual 

Rule of Law Report is welcomed as a develop-

ment that should be maintained. 
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Effectiveness:   

As the requirement that rule of law breaches im-

pact the EU budget curtails the Conditionality 

Regulation’s potential effectiveness, it is rec-

ommended that the weakening of this link in 

the proposed NRPP Regulation is maintained. 

However, the proposal to allow up to 30% of 

funds suspended through Charter condition-

ality to be disbursed to an infringing Member 

State in order to address a change in Union 

priorities would impede its effectiveness. This 

clause should be removed from the proposed 

Regulation. Lastly, the steps taken in the pro-

posal toward ‘smart’ conditionality are welcome. 

However, this mechanism could be improved 

to ensure that i) funds are directed at those af-

fected by the value breaches and those whose 

actions promote values, ii) its use is required 

where funds are decommitted, and iii) funds are 

not redirected towards unrelated priorities.
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The European Union (EU) institutions are cur-

rently negotiating the next Multiannual Financial 

Framework (MFF) and measures to support its 

implementation. The time of these negotiations is 

a critical moment of opportunity that only comes 

around every seven years. The EU budget rules 

not only determine who and what get how much 

money—these rules also determine the condi-

tions under which that money is released.

For some time, the EU has made use of ‘con-

ditionality’ mechanisms. These are devices in 

which a benefit is made dependent on compli-

ance with particular rules. Such benefits include 

accession by candidate countries to the Union. 

In that situation, accession is made condition-

al upon complying with certain criteria, which 

I. Introduction

translate  EU values into specific obligations. 

There is also budget conditionality, where the 

release of EU funds is linked to rules on macro-

economic policy, social standards, sustainability, 

fundamental rights, and the rule of law. 

Rule of law budget conditionality is the focus of 

this policy paper. Put simply, the rule of law is 

a value enshrined in Article 2 of the Treaty on 

European Union that safeguards against arbitrary 

exercises of power. It requires that official author-

ity be derived from and bound by law, that every-

one is equal under the law and no one is above 

the law, that the law be clear and predictable, 

and that everyone is entitled to effective judicial 

protection (including judicial independence). The 

Court affirmed the importance and enforceability 

of Article 2 TEU in the (controversial) judgment  

Commission v Hungary (Valeurs de l’Union). In 

that case, the Court established that ‘the values 

set out in that article lay down legally binding 

horizontal obligations within the Union’.  

The EU has several tools designed to facilitate 

respect for the rule of law in the Member States. 

These include ‘soft’ instruments such as the rule 

of law mechanism, from which the Annual Rule of 

Law Report emerges. There are also ‘hard’ instru-

ments, including infringement proceedings or the 

Article 7 TEU procedure. Rule of law conditionali-

ty is also a type of ‘hard’ governance mechanism 

that is legally enforceable, generally reserved for 

systemic or particularly grave rule of law prob-

lems rather than isolated incidents.

https://infocuria.curia.europa.eu/tabs/document/C/2022/C-0769-22-00000000RD-01-P-01/ARRET/319509-EN-1-html
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Existing conditionality mechanisms linked to 

the rule of law can be found in the Common 

Provisions Regulation (CPR), the Recovery and 

Resilience Fund (RRF) Regulation, and the 

Conditionality Regulation. These instruments 

have had some success. For instance, threats to 

withhold funds and amendments to the Polish 

Partnership Agreement under the CPR were 

linked to the rolling back of Polish municipality 

‘LGBT-free zone’ declarations. The use of condi-

tionality under the CPR and RRF has also facili-

tated legislative reforms in the area of judicial in-

dependence and anti-corruption. However, there 

is debate about whether the latter was done too 

hastily, before measures actually took effect or 

were being enforced in practice. There are also 

concerns about the limitations of conditionality 

mechanisms as currently designed, and about 

whether they are being enforced when they 

should be. Overall, experience over the years with 

value-based conditionality mechanisms in the 

CPR, RRF, and Conditionality Regulation suggests 

that conditionality could be stronger.

In preparation for the next MFF, the Commission 

has tabled new conditionality rules in what is 

being referred to as the proposed National 

and Regulation Partnerships Plan (NRPP) 

Regulation. This policy paper explores how the 

NRPP Regulation’s rule of law conditionality can be 

strengthened and has two functions. First, it maps 

the gaps in the rule of law conditionality mecha-

nisms contained in existing instruments as well as 

those in the proposed NRPP Regulation. Second, it 

makes recommendations on how these gaps can 

be remedied. This is done with a view to strength-

ening three parameters related to conditionality: 

accountability, enforcement, and effectiveness.

https://eur-lex.europa.eu/eli/reg/2021/1060/oj/eng
https://eur-lex.europa.eu/eli/reg/2021/1060/oj/eng
https://eur-lex.europa.eu/eli/reg/2021/241/oj/eng
https://eur-lex.europa.eu/eli/reg/2021/241/oj/eng
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32020R2092
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II. Scope of existing and proposed instruments  
and their conditionality mechanisms

Existing rule of law budget conditionality mech-

anisms are spread across three instruments. 

This was done for reasons related to the availa-

bility and limits of different legal bases and the 

need to have different mechanisms to address 

different problems. 

The CPR sets out rules determining how Member 

States spend EU funds. It was adopted in the 

context of the 2021–2027 MFF. It applies to funds 

in the following areas:

	⁕ Cohesion: European Regional Development 

Fund, Cohesion Fund, European Social Fund, 

and the Just Transition Fund

	⁕ Fisheries and Maritime: European 

Maritime, Fisheries and Aquaculture Fund; and

	⁕ Migration and Home Affairs: Asylum, 

Migration and Integration Fund, the Internal 

Security Fund, and the Instrument for 

Financial Support for Border Management 

and Visa Policy.

The CPR includes a ‘horizontal enabling con-

dition’ (HEC) requiring that Member State pro-

grammes backed by any of the funds covered 

by that Regulation comply with the Charter of 

Fundamental Rights. The Charter is closely linked 

to the rule of law, especially because it contains 

justice-related rights such as the right to an effec-

tive remedy and to a fair trial.

The RRF Regulation is the core of the EU’s 

post-pandemic recovery plan. It sets out the 

rules for loans and grants supporting Member 

State reforms and investments. Unlike the CPR, it 

does not set out rules for pre-established funds. 

Rather, the RRF is the fund, and the rules con-

tained in the RRF Regulation apply to measures 

supported by the fund. These measures relate 

mostly to cohesion policy and fall under six pillars:

	⁕ green transition;
	⁕ digital transformation;
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	⁕ smart, sustainable and inclusive growth, in-

cluding economic cohesion, jobs, productivity, 

competitiveness, research, development and 

innovation, and a well-functioning internal 

market with strong SMEs;
	⁕ social and territorial cohesion;
	⁕ health, and economic, social and institutional 

resilience, with the aim of, inter alia, increas-

ing crisis preparedness and crisis response 

capacity; and
	⁕ policies for the next generation, children and 

the youth, such as education and skills.

In terms of where conditionality comes in, 

Member States must meet performance-based 

conditions called ‘milestones and targets’ for RRF 

funds to be disbursed. Member States propose 

milestones and targets in a recovery and resil-

ience plan, which the Commission then assesses 

and proposes to the Council for approval. While 

the Regulation does not mention the rule of law 

or the Charter, under the Regulation’s ‘resilience’ 

pillar Member States’ plans often make rule of 

law-related commitments. But the commitments 

proposed by the Member State must inevitably 

take the Commission’s perspective into account, 

since the Commission has to agree that the plan 

makes progress across all six pillars laid down in 

the Regulation, 

The Conditionality Regulation applies to a 

wider range of EU funds and the conditionali-

ty mechanism is the core of the instrument. Its 

scope of application is not defined along the 

lines of particular funds. Instead, the scope of 

the Conditionality Regulation is defined by rule of 

law compliance itself, requiring action to be tak-

en against any breaches of rule of law principles 

that directly affect or seriously risk affecting the 

EU budget’s sound financial management or EU 

financial interests. Conditionality measures un-

der the Regulation can be adopted with respect 

to funds that are under shared management, but 

also funds implemented under direct or indirect 

management by the Commission where a gov-

ernment entity is the recipient. It is not a tempo-

rary measure linked to the MFF cycle. 

The proposed NRPP Regulation will succeed 

the CPR and RRF and operate alongside the 

Conditionality Regulation. It is modelled on both 
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the RRF and CPR. First, it uses the milestones 

and targets system. Certain payments are to be 

released according to the fulfilment of the rele-

vant milestone or target. Funds can be suspend-

ed if a milestone or target—including one relat-

ed to the rule of law—is unfulfilled or reversed. 

Second, the proposed Regulation also contains 

horizontal conditions requiring that all measures 

supported by Member State NRPPs and their im-

plementation respect the rule of law and comply 

with the Charter. The Commission cannot make 

payments for any measures of the NRPP affect-

ed by the breach.

It will apply to the following where under shared 

management:

	⁕ Cohesion: the ERDF (including European ter-

ritorial cooperation—Interreg), the Cohesion 

Fund, the European Social Fund (excluding 

the Employment and Social innovation strand 

of the ESF) and the Social Climate Fund. The 

JTF is no longer set to be a standalone fund.

	⁕ Fisheries and Maritime: including funding 

for fishery, maritime, and aquaculture poli-

cy (formerly provided through the European 

Maritime, Fisheries and Aquaculture Fund) 

and the new European Ocean Pact.

	⁕ Migration and Home Affairs: support for 

asylum, migration and integration (former-

ly covered by the Asylum, Migration, and 

Integration Fund); internal security (formerly 

the Internal Security Fund and the Internal 

Security Fund (Police)); and for the Schengen 

area, integrated border management, and the 

common policy on visas (formerly the Internal 

Security Fund (Borders and Visa) and the 

Border Management and Visa Instrument).

	⁕ Agriculture: the CAP funds formerly divided 

into the European Agricultural Guarantee 

Fund and the European Agricultural Fund for 

Rural Development, as well as the EU School 

Scheme.

As can be seen, the most significant development 

is that the new conditionality mechanisms are to 

be applicable in the area of the CAP, which was 

not the case under the CPR.

https://institutdelors.eu/content/uploads/2026/03/CASP_STU2026776029_EN.pdf
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III. Strengthening rule of law conditionality:  
gaps and recommendations for  
the proposed NRPP Regulation 

i. Accountability

As with all bodies of law, those responsible for 

complying with and enforcing conditionality 

mechanisms must be able to be held accounta-

ble. The accountability helps ensure the proper 

application of these mechanisms. Strong trans-

parency safeguards that allow external watch-

dogs from other institutions, civil society, or the 

media to scrutinise compliance and enforcement 

are instrumental to ensuring such accountabili-

ty. The same can be said of embedding sufficient 

oversight devices in these instruments. Proper 

oversight involves having designated and inde-

pendent bodies that are tasked with monitoring 

the actions of other bodies. Existing instruments 

and the proposed NRPP Regulation all contain 

accountability gaps connected to transparency 

and oversight. This section maps these gaps and 

makes a series of recommendations.

1. Transparency

	▶ Gaps

As noted by Advocate General (AG) Ćapeta in a 

case challenging the Commission’s release of sus-

pended funds to Hungary under the CPR, when 

conditionality is enforced without transparency, 

this ‘is at odds with the principle of democracy as 

it makes it difficult for EU citizens to understand 

how and why many of the budgetary decisions 

are taken’. The EU currently takes an inconsistent 

approach to transparency when it comes to con-

ditionality enforcement. Under the Conditionality 

Regulation and RRF, Commission proposals for 

decisions on whether the horizontal condition or 

milestones and targets are fulfilled and the asso-

ciated release of funds—as well as the relevant 
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Council decisions themselves—are published. The 

RRF Regulation indicates that the Commission 

proposals are to be made public, whereas both 

the Conditionality Regulation and RRF Regulation 

are silent on the publication of the other meas-

ures. By contrast, under the CPR only the over-

arching Partnership Agreement is published. 

The Council decision approving that Agreement 

and the Commission’s approval of specific 

Member State programmes are not published. 

Likewise, the Member State self-assessments and 

Commission assessments on the fulfilment of the 

CPR’s Charter condition are not published. The 

exception is those published following access to 

documents requests. Across these instruments, 

there is also a lack of transparency as to how the 

Commission assesses compliance.

Under the proposed NRPP Regulation, the ex-

tent to which comparable assessments, propos-

als, and decisions are intended to be published 

is unclear. The relevant provisions are silent on 

this point. It should not be taken for granted 

that the proposal will explicitly require the publi-

cation of these assessments, proposals, and de-

cisions. The Treaties cannot necessarily be relied 

on as a fallback if transparency is not embedded 

into the Regulation. 

	▶ Recommendations

Provisions should be included in the proposed 

NRPP Regulation requiring publication of:

	⁕ i) Member State self-assessments of whether 

they have effective mechanisms to ensure that 

measures supported by their Plans and their 

implementation comply with the Charter and 

the rule of law;
	⁕ ii) Commission assessments of those 

self-assessments;
	⁕ iii) Commission decisions determining the 

non-fulfilment of the Charter condition;
	⁕ iv) Council decisions determining the non-ful-

filment of the rule of law condition (and the 

corresponding Commission proposal); and
	⁕ v) the Commission proposal for and Council 

decisions approving an NRPP or identifying 

deficiencies therein (in particular related to 

the requirements to provide self-assessments 

on fulfilment of the horizontal conditions).
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These transparency requirements could be incor-

porated in the relevant provisions providing for 

the assessments, proposals and decisions them-

selves. Alternatively, a specific provision could 

be added to the Regulation requiring that these 

measures be published.

The criteria to be used by the Commission 

to scrutinise Member State self-assessments 

should also be codified. So should the criteria 

for determining non-fulfilment of the horizon-

tal conditions. Doing so would help ensure that 

the Commission enforces conditionality when it 

should do so in a way that is consistent and fair.

2. Oversight

	▶ Gaps

There are also gaps in the oversight systems in 

the existing conditionality instruments and the 

proposed NRPP Regulation. These gaps lie at 

both the Member State and EU level.

At the Member State level, the duty to have mon-

itoring duties and/or bodies varies across exist-

ing instruments. So does the strength of these 

duties and bodies where they do exist. For the 

Conditionality Regulation, no Member State-level 

monitoring is required to ensure compliance. The 

RRF Regulation only requires that the national 

plans specify arrangements on how the plan will 

be effectively monitored and implemented. Under 

the CPR, Member States must establish a national 

monitoring committee to examine whether the 

enabling conditions (amongst other things) are 

fulfilled. The committee is to be composed in a 

balanced way of Member State government au-

thorities as well as i) other public authorities; ii) 

economic and social partners, iii) civil society rep-

resentatives (including NGOs and national human 

rights bodies), and iv) research institutions. 

The proposed NRPP Regulation foresees a na-

tional monitoring committee with similar tasks 

and composition as those required by the CPR. 

For tasks, the committee will be responsible 

for overseeing compliance with the horizon-

tal conditions. However, they will have no role 
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in the national self-assessments of an NRPP’s 

compliance with the horizontal conditions when 

Member States draft their plans. As self-re-

porting carries reliability risks, the fact that no 

further national oversight of the self-assess-

ments is foreseen can be considered a deficit. 

Moreover, there are no safeguards related to 

the monitoring committee’s independence. The 

requirement of a ‘balanced representation’ also 

remains vague. While it is specified that part-

ners represent 50% or more of the members of 

the committee (an improvement from the CPR), 

there is still no requirement to ensure balance 

amongst the partners themselves. So, civil soci-

ety does not necessarily have to be granted an 

equal voice to that of industry representatives, 

for instance. 

As for oversight of EU-level action, several EU insti-

tutions are involved, though it again varies under 

the existing mechanisms. In terms of parliamen-

tary oversight, for the CPR, the Commission must 

immediately inform Parliament on the implemen-

tation of macroeconomic conditionality. However, 

a comparable obligation does not exist for the 

Charter enabling condition. In the RRF,  again 

there are parliamentary information obligations 

related to macroeconomic conditionality, but the 

Commission must also share with Parliament any 

information it shares with the Council related to 

the Regulation and its implementation. Since the 

Commission must inform the Council’s Economic 

and Financial Committee of positive preliminary as-

sessments on fulfilment of milestones and targets, 

this would extend to the European Parliament. But 

the Commission does not appear to have to share 

information related to negative assessments. 

Under the Conditionality Regulation, where the 

Commission notifies a Member State that it has 

reasonable grounds to apply conditionality meas-

ures, it must notify the Parliament and Council 

without delay. Where the Commission submits a 

proposal to the Council for a decision imposing or 

lifting conditionality measures, it must immediately 

inform the European Parliament.

Other EU oversight actors include the European 

Court of Auditors (ECA) and the CJEU. 

The ECA has the ability (but not the obligation) 

to submit observations on ‘specific questions’ 

and to give opinions requested by other EU 
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institutions. They have submitted observations 

related to budget conditionality on several occa-

sions, in the form of special reports and reviews. 

Special reports can critically evaluate conditional-

ity implementation and make recommendations 

to that effect, as seen in the ECA report on the 

Commission’s application of the Conditionality 

Regulation. Reviews, by contrast, are not au-

dit-based and are descriptive in nature. For in-

stance, the ECA did a review with a view to devel-

oping a better understanding of the Annual Rule 

of Law Report. They also issued an opinion at the 

request of the Commission on their proposal for 

the Conditionality Regulation, which highlighted 

a broad range of deficits and made a series of 

recommendations in this regard. Where the ECA 

has made recommendations, these tend to be 

confined to those oriented towards protecting 

the EU’s financial interests. Secondary law in oth-

er areas outside of conditionality has expressly 

provided for regular auditing by the ECA, such as 

the Single Resolution Mechanism Regulation. 

The CJEU is another actor involved in condition-

ality oversight. While past CJEU judgments con-

nected to conditionality have related to the va-

lidity of the Conditionality Regulation, the Court 

can also review the lawfulness of the exercise 

of conditionality enforcement powers if cases 

are brought to it. A decision in the case on the 

Commission’s decision to release suspended 

funds to Hungary, in which AG Ćapeta gave an 

opinion, is still pending. But as highlighted in the 

AG opinion, the intensity of the Court’s review 

depends on the discretion left by the condition-

ality measures to the enforcement body (on this, 

see section ii).

In terms of the proposed NRPP Regulation, 

Parliament is to be immediately informed of any 

Commission proposal for or Council decision 

adopting, amending or repealing measures en-

forcing rule of law conditionality. A parallel obli-

gation does not exist for the Charter horizontal 

condition. Moreover, there is no duty to share the 

Member State self-assessments or Commission 

assessments related to compliance with the hori-

zontal conditions with Parliament nor Council.

It should also be noted that such information is 

only actionable to the extent that the relevant 

https://www.eca.europa.eu/ECAPublications/SR-2024-03/SR-2024-03_EN.pdf
https://www.eca.europa.eu/ECAPublications/RV-2024-02/RV-2024-02_EN.pdf
https://www.eca.europa.eu/Lists/ECADocuments/OP18_01/OP18_01_EN.pdf
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measures explain the reasons on which they are 

based. In the RRF and CPR, Parliament can invite 

the Commission to explain its reasons for propos-

als to lift macroeconomic conditionality suspen-

sions. For the CPR, the Commission must set out 

its grounds in its proposal for recommending mac-

roeconomic conditionality measures. According to 

the Conditionality Regulation, the Commission’s 

notification to a Member State finding that condi-

tionality measures should be taken must set out 

the factual elements and specific grounds for the 

findings. Decisions refusing to lift measures sent 

to the Member State and shared with Council and 

Parliament must also be reasoned. As for the pro-

posed NRPP Regulation, the Commission will only 

be obliged to communicate ‘duly justified reason-

ing’ to the Member State concerned where the 

Member State has not fulfilled its obligation to 

provide a self-assessment related to the Charter or 

rule of law horizontal condition.

	▶ Recommendations

To strengthen national oversight, several chang-

es to the proposed NRPP Regulation should be 

made. First, oversight of Member States’ self-as-

sessments of their NRPP’s compliance with the 

horizontal conditions could be subject to exter-

nal scrutiny from a monitoring committee. Other 

stakeholders—in particular civil society—should 

also be allowed to provide input on the self-as-

sessments’ accuracy and comprehensiveness. 

Second, this and the other tasks of the moni-

toring committee could be strengthened if the 

independence of the monitoring committee were 

required. Lastly, to ensure diversity amongst rep-

resented partners, the Regulation should ascribe 

balanced ratios for their participation to ensure 

that civil society voices are sufficiently taken into 

account. It should also be mandatory for bodies 

with a rule of law or fundamental rights remit to 

have a seat at the table, including national hu-

man rights institutions, equality bodies and om-

buds institutions.

As for EU-level oversight, with no role foreseen 

for the European Parliament in conditionality 

enforcement, this institution must be given an 

oversight role, as it would help ensure that the 

Commission and Council are held accountable. 

Even if the relevant assessments, proposals and 
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decisions connected to the horizontal conditions 

are published, the European Parliament should be 

promptly and fully informed of any such measures. 

This is particularly because publication is general-

ly not immediate, and Parliament must be able to 

react swiftly where necessary. As for the ECA, reg-

ular auditing by this institution that also assesses 

compliance with the conditionality rules should be 

provided for in the NRPP Regulation. It does not 

appear to be necessary that the ECA be limited to 

financial or performance audits. Rather, it can also 

do compliance audits, ensuring that EU funds are 

lawfully spent in accordance with the applicable 

rules—including conditionality. Lastly, enforcement 

discretion should be further limited in accordance 

with the recommendations made in section (ii) be-

low to enable closer scrutiny by the CJEU.

To exercise oversight effectively, the assessments, 

proposals, and decisions should be duly reasoned 

in accordance with Article 296 TFEU. This duty 

should be further codified in the Regulation.

ii. Enforcement

Several gaps exist related to ensuring the enforce-

ment of the Charter and rule of law conditionality 

mechanisms in the proposed Regulation. These 

gaps are connected to differing procedures for en-

forcing the horizontal conditions, as well as discre-

tion. However, the proposal to draw on the Annual 

Rule of Law Report country-specific recommenda-

tions to identify horizontal condition infringements 

for the first time is a positive development.

Procedural unequal treatment  
of the HCs

	▶ Gaps

First, there are further procedural differenc-

es related to the enforcement of Charter and 

rule of law conditions, despite their inherent 

connection and equal status under Article 2 

TEU. The ability to suspend payments under 

the RRF by finding that milestones and tar-

gets set out in the Council decision have not 

been fulfilled rests with the Commission. But 

it should be noted that the release of funds by 

the Commission must still be done through the 

binding comitology ‘examination’ procedure. 

‘Comitology’ procedures can be provided for in 

https://methodology.eca.europa.eu/aware/CA/Pages/default.aspx
https://methodology.eca.europa.eu/aware/CA/Pages/Concepts/Concept-of-legality-and-regularity.aspx
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:32011R0182
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secondary law and subject Commission imple-

menting acts to a degree of control by Member 

States through committees. A binding ‘examina-

tion’ procedure is used for implementing acts 

of general scope or other implementing acts 

relating e.g. to ‘programmes with substantial 

implications’. A non-binding ‘advisory procedure 

is used for the adoption of other implement-

ing acts. For the enforcement of the Charter 

condition in the CPR, the Commission also has 

enforcement responsibility. By contrast, for the 

Conditionality Regulation’s rule of law condi-

tion, the Commission must make a proposal 

to the Council for a decision, which is adopt-

ed via qualified majority vote (QMV). Originally, 

the Commission had proposed ‘reverse’ QMV. 

Reverse QMV would occur where a Commission 

proposal is adopted unless a majority of 

Member States vote against it.

Whereas the proposed NRPP Regulation en-

trusts the Commission with the power to en-

force the Charter condition, enforcement of 

the rule of law condition is ultimately depend-

ent on the Council (on a proposal from the 

Commission). This arrangement parallels the 

Conditionality Regulation. It gives rise to risks 

that the rule of law condition’s enforcement 

could be further politicalised by the Member 

States. While the Commission is of course a po-

litical actor, under the Treaties it is this institu-

tion that is tasked with ensuring the application 

of EU law and whose independence from the 

Member States is required. 

	▶ Recommendations

The proposed differential treatment as regards the 

enforcement of the Charter and rule of law condi-

tions should be remedied by transferring the ulti-

mate competence to enforce the rule of law condi-

tion from the Council to the Commission, as it may 

reduce its politicisation (keeping in mind that the 

Commission works with an increasingly political 

logic as well). Doing so would at least reduce the 

risk of non-enforcement due to political bargaining 

in the Council. To further ensure that these deci-

sions are left up to the Commission, any amend-

ments to introduce a comitology procedure should 

be avoided. If transferring enforcement compe-

tence is unfeasible, an alternative worth exploring 

is the use of reverse QMV. 
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Institutions involved in enforcement

	▶ Gaps

Another potential gap is the lack of a role for the 

European Parliament in enforcing the horizontal 

conditions under the existing and proposed instru-

ments, despite Parliament’s budgetary preroga-

tives under the Treaties. It also stands in contrast 

to the Parliament’s ability to submit a proposal for 

the Council to activate the first steps in the Article 

7 TEU mechanism. A greater role for Parliament 

would assist in democratising conditionality and 

could help ensure that it is indeed enforced where 

the Charter or rule of law are not complied with in 

Member States’ implementation of the budget.

	▶ Recommendation

A clause allowing Parliament to request the 

Commission to initiate the conditionality pro-

cedures could be inserted into the proposed 

Regulation, in line with Parliament’s power to ex-

ercise budgetary functions in Article 14 TEU and 

mirror its ability to request that the Council take 

action under Article 7(1) TEU. If such a clause 

were to be introduced, an obligation for the 

Commission to give reasons should also be in-

corporated if they decide not to initiate the con-

ditionality procedure.

Discretion

	▶ Gaps

Second, there are problems with the proposed 

NRPP Regulation related to discretion con-

nected to i) the initial suspension of funds and 

ii) the subsequent release of funds. For the 

first stage, AG Ćapeta opined that under the 

CPR the Commission has a ‘certain discretion’. 

The CPR contains two main limitations on the 

Commission’s discretion at this stage. The first 

is the obligation contained in the ‘Horizontal 

Principles’ provision for the Commission to en-

sure Charter compliance in the implementation 

of the funds. This obligation strengthens the 
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Commission’s duty not to reimburse funds where 

it finds the horizontal enabling condition unful-

filled. It can be interpreted as an obligation on the 

Commission to suspend funds where a Member 

State’s implementation of the funds breaches the 

Charter. This obligation may create the possibility 

for a party such as Parliament to bring an action 

for failure to act before the Court of Justice where 

the Commission does not suspend funds despite 

identifying relevant Charter breaches. It has not 

yet been tested before the Court, with Parliament 

having withdrawn such an action related to 

non-implementation after the Commission finally 

initiated enforcement. But the possibility is prom-

ising given the CPR’s mandatory framing of the 

Commission’s duties, implying a lack of discretion. 

For its part, in its ‘Horizontal Principles’ provision, 

the proposed NRPP Regulation does not similarly 

oblige the Commission to ensure compliance with 

the horizontal conditions in the funds’ implemen-

tation. It might weaken the Commission’s duty 

under the horizontal conditions themselves not 

to reimburse funds where it considers that the 

conditions are not fulfilled. This is because it does 

not make it absolutely clear that the Commission 

must undertake meaningful and comprehensive 

investigations. 

The second main restriction on enforcement 

discretion in stage 1 under the CPR is the re-

quirement that the Charter horizontal enabling 

condition is subject to ‘effective application 

and implementation’. This framing renders for-

mal compliance through merely enacting laws 

insufficient. The proposed NRPP Regulation may 

contain gaps in this respect. While the rule of law 

condition requires Member States to ‘ensure re-

spect’ for the rule of law, the Charter condition 

only requires effective mechanisms to be ‘put in 

place and maintained’. A Member State (or the 

Commission in laying down criteria or in its deci-

sions to lift suspensions) may attempt to argue 

that this requires mere formal compliance.

As for stage 2 discretion in decisions to lift fund-

ing suspensions, there was a specific clause in 

the CPR that was decisive for AG Ćapeta’s con-

clusion that the Commission was bound to en-

sure that the criteria it previously set were in-

deed met before suspended funds are released. 

The relevant CPR provision states that ‘[a]n 

https://infocuria.curia.europa.eu/tabs/affair?lang=en&sort=AFF_NUM-DESC&searchTerm=%2522C%252D657%252F21%2522&publishedId=C-657%2F21&juridiction=C
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enabling condition is fulfilled where all the relat-

ed criteria are met’ (referring to the criteria set 

by the Commission for the release of funds). At 

present, no such clause is contained in the pro-

posed NRPP Regulation.

	▶ Recommendations

Several recommendations can be made that 

would ensure appropriate boundaries on en-

forcement discretion. On stage 1 discretion, an 

explicit obligation should be inserted requiring 

the Commission to ensure Charter and rule of 

law compliance in the implementation of the 

funds. The wording of the Charter condition 

should also be amended to the effect that ef-

fective application is also required. For stage 2 

discretion, a duty should be established that the 

criteria previously laid down are indeed fulfilled 

before funds are released.

Linking enforcement  
to soft law instruments

	▶ Gaps

The fact that the Commission’s Annual Rule of 

Law Reports and accompanying country-spe-

cific recommendations (CSRs) are not binding 

undermines their effectiveness. None of the 

existing conditionality instruments is linked 

to these CSRs. However, it can be noted that 

the RRF Regulation does make connections 

to the European Semester CSRs. Under that 

Regulation, national plans must be consistent 

with the country-specific challenges and prior-

ities identified in the European Semester. The 

Member State must explain how its plan effec-

tively addresses the challenges identified in 

the CSRs. The Commission must then assess 

whether the plan is expected to do this. The 

Annual Rule of Law Report CSRs are now set to 

play a role in the NRPP Regulation. First, in their 

self-assessments on how the implementation 

of their NRPPs respects the rule of law, Member 

States will have to commit to remedial action in 

line with the Annual Rule of Law Report CSRs. 

Second, in their assessments of whether the 

Charter or rule of law condition is fulfilled, the 

Commission will be obliged to take account of 

the Rule of Law country reports.
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	▶ Recommendations

The provisions linking the horizontal conditions 

to the Annual Rule of Law Report CSRs should be 

preserved. This would render the CSRs actiona-

ble and strengthen their influence and authority. 

However, this should not lead to compromising 

the quality of the CSRs, with some already having 

concerns regarding the Report’s politicisation and 

civil society noting that the Annual Rule of Law 

Reports appear to be drafted in a routine manner 

and as a mere stock-taking exercise.

iii. Effectiveness

The proposal to no longer require a breach of the 

horizontal condition to depend on an impact on 

the EU budget could improve its effectiveness. 

However, its lawfulness remains an unresolved 

question. Moreover, the possibility to release up 

to 30% of suspended funds under the Charter 

horizontal condition in the event of a change in 

Union priorities will limit its effectiveness.

Break the ‘direct link’ between the 
breach of the HCs and the EU budget

	▶ Gaps

The factor that most strongly limits the 

Conditionality Regulation’s scope of application is 

the need for a ‘sufficiently direct link’ between the 

rule of law or Charter breach and the EU budget. 

That is, the relevant breach must ‘affect or seri-

ously risk affecting the sound financial manage-

ment of the Union budget or the protection of 

the financial interests of the Union in a sufficiently 

direct way’. 

Such a requirement is present due to the 

Regulation’s legal basis, Article 322(1) TFEU. Other 

Treaty provisions that guide the interpretation 

of that article require the budget to be imple-

mented in line with the principle of sound finan-

cial management (Articles 310 and 317 TFEU). 

Thus, according to the Court, the Conditionality 

Regulation’s aim is not to punish breaches of the 

rule of law. Rather, it is aimed ‘solely at protecting 

the sound financial management of the Union 

budget or the financial interests of the Union’.

https://epd.eu/news-publications/no-more-box-ticking-civil-societys-demands-for-a-stronger-rule-of-law-report/
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However, such a link is not explicitly required in 

the RRF Regulation nor the CSR. Likewise, it ap-

pears that under the proposed NRPP Regulation 

such a link between breaches of the horizontal 

conditions and the EU budget is not strictly man-

datory. To establish a breach of the horizontal 

conditions, the proposed Regulation states that 

an impact on sound financial management or EU 

financial interests ‘shall be taken into considera-

tion’. This language is much softer in nature than 

that used in the Conditionality Regulation. So, an 

impact of a Charter or rule of law infringement 

on the EU budget is to be taken into account, but 

appears not necessarily to be decisive for finding 

a breach of the horizontal conditions.

The proposed NRPP Regulation does not use 

Article 322 TFEU as a legal basis. Instead, it re-

lies on over a dozen Treaty provisions that mostly 

concern the specific funds to be governed by the 

proposed Regulation. It could make it possible 

to sever the direct link between breaches of the 

horizontal conditions and the budget. However, 

the validity of the RRF Regulation and CPR have 

not been challenged on these grounds, mean-

ing that the Court has not had an opportunity 

to rule on the suitability of the legal basis used 

for the other conditionality mechanisms. Some 

believe that the Treaty provides no legal basis 

for establishing this kind of ‘pure’ conditionality. 

Still, this may now be questioned based on the 

2026 Commission v Hungary case. In that case, 

the Court declared that Article 2 TEU values ‘lay 

down legally binding horizontal obligations with-

in the Union’, which may imply that Article 2 TEU 

has the potential to touch every aspect of the 

national legal order  (and it should be noted that 

the wide scope of the judgment has been con-

troversial). Overall, the question of whether the 

different legal bases relied on for the proposed 

NRPP Regulation could support the absence of 

such a link remains unsettled. However, CPR and 

RRF precedent and the Court’s recent case law 

suggest that this may be legally possible and that 

there is political will to do so.

	▶ Recommendations

Amendments establishing a mandatory link be-

tween breaches of the Charter or rule of law and 
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the budget should be avoided. For this to be 

possible, adding Article 322 TFEU as a legal basis 

must also be avoided. It can be noted that, at this 

stage, amendments suggested so far by Council 

and European Parliament bodies do not appear 

to try to establish such a link.

Smart conditionality

	▶ Gaps

When funds are suspended, this can directly im-

pede the achievement of EU policy goals or harm 

the citizens and groups that need those funds 

the most. The idea of using ‘smart conditionality’ 

has therefore been proposed, and involves by-

passing national governments and having either 

the Commission or another designated body 

distribute the funds if funds are suspended on 

conditionality grounds. So, smart conditionality 

relies on direct or indirect fund management as 

opposed to shared management. Currently, none 

of the existing instruments discussed in this pa-

per has a true smart conditionality clause. The 

Conditionality Regulation contains a duty for af-

fected Member States to continue to fulfil their 

obligations towards final recipients or beneficiar-

ies. If this does not happen, these recipients or 

beneficiaries can complain to the Commission, 

and the latter ‘shall do its utmost’ to ensure they 

are paid. But at the end of the day, responsibility 

lies with the national government, and if they are 

unable or unwilling to distribute the funds, the 

final recipient or beneficiary suffers. 

The proposed NRPP Regulation has moved to-

wards smart conditionality. If rule of law or 

Charter breaches leading to funding suspensions 

are not remedied after one year, those funds are 

set to be lost and ‘may’ be redirected via direct or 

indirect management under other instruments or 

programmes, ‘in particular’ those related to sup-

porting Europe’s democracy, civil society, Union 

values, and anti-corruption. So, the Commission 

has discretion over whether, how, and where to 

redirect decommitted funds.

	▶ Recommendations

Before making recommendations, it is impor-

tant to reflect on the numerous considerations 

that are at play when contemplating smart 
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conditionality. On the one hand, it has been 

suggested that if final recipients or beneficiar-

ies do not feel the effects of conditionality, they 

will have no reason to exert pressure on the na-

tional government to comply with EU values. On 

the other hand, the Hungarian case suggests 

that such pressure may not be sufficient to se-

cure compliance. It has been found that the 

government considered that the political costs 

of compliance outweighed economic gains. So, 

the pressure that existed in a situation involv-

ing non-smart conditionality did not necessarily 

make enough of a difference in any event. The 

leverage-related benefits that have been hypoth-

esised to accompany non-smart conditionality 

therefore may not exist, and the costs of not us-

ing smart conditionality are high. 

Taking these considerations into account, what 

should smart conditionality look like in the NRPP 

Regulation? First, for a smart conditionality mech-

anism not to undermine its objective, it is impor-

tant that the funds not be distributed to those 

complicit in the relevant value breaches. Rather, 

funds should be directed at those not profiting 

from these breaches, especially those that are 

particularly affected by them and whose actions 

promote values, such as civil society organisa-

tions, independent media, universities, and mu-

nicipalities. These principles should be codified 

in the form of criteria for the application of smart 

conditionality, imposing at least an obligation for 

the disbursing body to make best efforts in this 

regard. Second, while it makes sense for there 

to be discretion over how to carry out smart 

conditionality (via direct or indirect management), 

whether smart conditionality should be used 

should not be optional. It should be mandatory 

for decommitted funds to be redistributed via 

smart conditionality. Similarly, the funds must not 

be redirected towards unrelated priorities. The 

current drafting gives the Commission discre-

tion over whether to redirect funds towards rule 

of law or fundamental rights-related priorities, 

which should be removed. Moreover, the current 

framing would allow the Commission to redirect 

funds to other Member States, which should also 

not be an option, as it would do nothing to ad-

dress the rule of law or human rights problems 

in the affected Member State. Such amendments 

would serve to create a more genuine and effec-

tive form of smart conditionality.
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The release of suspended funds  
to fulfil other objectives

	▶ Gaps

At present, the CPR allows the release of sus-

pended funds for operations that contribute 

to fulfilling the Charter condition. This clause is 

also set to be included in the proposed NRPP 

Regulation for the Charter condition. Funds 

suspended under the rule of law condition can 

be released for the same reason. They can also 

be released to address the situation that led to 

the suspension decision in the first place. But 

the proposed NRPP Regulation has a unique 

addition: allowing the release of up to 30% of 

suspended funds to Member States in violation 

of the Charter condition, allowed where it is in-

tended to support measures ‘addressing signifi-

cant changes in the priorities of the Union’. The 

vagueness of this clause is concerning—what 

constitutes a significant change in EU priorities? 

It also has no clear rationale and is inconsist-

ent with the approach taken towards the rule of 

law condition. 

	▶ Recommendations

The rule allowing up to 30% of funds suspended 

under the Charter condition to be released to ad-

dress changes in EU priorities should be removed, 

as supported by the  Council, as well as the draft 

joint report by the European Parliament’s BUDG, 

REGI, and AGRI committees.

https://data.consilium.europa.eu/doc/document/ST-10559-2026-INIT/en/pdf
https://www.europarl.europa.eu/doceo/document/CJ71-PR-787817_EN.pdf
https://www.europarl.europa.eu/doceo/document/CJ71-PR-787817_EN.pdf
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IV. Conclusion

With the next MFF and associated measures cur-

rently under negotiation, the moment is ripe for 

reflection on the successes and failures related 

to the EU’s experience with rule of law condition-

ality. At least part of these successes and failures 

come down to the design of the rules themselves. 

This policy paper therefore mapped condition-

ality mechanisms across existing instruments 

and analysed those included in the proposed 

NRPP Regulation with a view to highlighting 

gaps and making concrete recommendations on 

how to fill those gaps to strengthen rule of law 

conditionality. 

The first set of gaps and recommendations high-

lighted in this policy paper relate to accountabil-

ity. The first step towards greater accountability 

is increased transparency, which can be achieved 

by publishing Member State self-assessments on 

Charter and rule of law compliance, Commission 

assessments of those self-assessments, and pro-

posals and decisions identifying breaches of the 

horizontal conditions. Only such publication can 

facilitate the necessary scrutiny by watchdogs. The 

criteria used to assess conditionality compliance 

should also be codified so that stakeholders can 

determine whether conditionality is being applied 

when it needs to be. Also, to facilitate accounta-

bility, enforcement oversight at both the national 

and EU level should be strengthened. This can be 

done by empowering national monitoring commit-

tees through greater independence protections 

and further responsibilities. EU-level oversight can 

also be bolstered by requiring that the European 

Parliament be immediately and fully informed of 

any EU-level conditionality actions taken by the 

Commission or Council and that the ECA under-

take regular compliance audits.

Next, this paper discussed issues and proposed 

solutions related to enforcement. Enforcement 

can be bolstered by doing away with the differen-

tial treatment and importance ascribed to Charter 

versus rule of law conditionality. To do so, en-

forcement competence for rule of law condition-

ality should be transferred to the Commission. 

Otherwise, the Regulation could at least rely on 

reverse QMV in the Council. The possibility of 

Parliament being able to request the initiation of 

conditionality procedures was also suggested. 

The issue of discretion was another focal point, 
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with this paper proposing that at both stages in-

volving discretion—related to the initial funding 

suspension and decisions on the release of sus-

pended funds—discretion should be further lim-

ited. Finally, the new link between conditionality 

compliance assessments and the Annual Rule of 

Law Reports was highlighted as a positive devel-

opment that should be maintained.

The final set of observations and recommen-

dations in this policy paper were connected to 

the proposed conditionality mechanisms’ ef-

fectiveness. The ‘direct link’ between condition-

ality breaches and the budget required by the 

Conditionality Regulation was discussed as hav-

ing reduced the measure’s potential. Thus, the 

weakening of this link in the proposed NRPP 

Regulation is considered to be a positive devel-

opment that should be maintained. Less posi-

tive, however, is the inclusion of a rule allowing 

Member States in breach of the Charter to keep 

up to 30% of suspended funds to address ‘sig-

nificant changes’ in Union priorities. It is recom-

mended that this provision be deleted. Finally, 

this paper analysed the steps taken in the pro-

posal towards smart conditionality. In that regard, 

it recommended ensuring that redirected funds 

go to those affected by breaches and/or whose 

actions promote values, that the use of smart 

conditionality be made mandatory, and that funds 

not be redirected towards unrelated priorities.

The proposed NRPP Regulation comes at a time 

when new rule of law problems continue to 

emerge in the Member States, old issues persist, 

and the situation is further complicated by the 

novel situation in which two Member States are 

going through rule of law restoration process-

es. At such a critical moment, the EU must think 

carefully about how it designs this next edition 

of rule of law conditionality—one of the most 

promising measures in the rule of law ‘toolbox’. 

As highlighted throughout this paper, there have 

been many positive developments. However, 

there is still room for improvement related to 

boosting accountability and enhancing the pro-

posed mechanisms’ enforcement and effective-

ness. Although outside the scope of this paper, 

further consideration should also be given to 

whether other forms of conditionality could also 

be improved, in particular that related to Charter, 
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sustainability, and social conditionality. It is also 

worth considering the proposal to incorporate 

a democratic conditionality mechanism which, 

of course, would require substantial definition-

al work, which could prove difficult and should 

respect the existence of different national dem-

ocratic models. Overall, the Union should seize 

the moment to close the gaps identified above 

and explore further issues, ensuring that this 

next iteration of conditionality reflects not only 

the lessons of the past but also the demands of 

the present.

https://www.europarl.europa.eu/doceo/document/CONT-AM-788803_EN.pdf
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