GPPi

GLOBAL PUBLIC POLICY
INSTITUTE

Excuse Me,
What's the Fastest Way
Out of Dublin?

Civil Society and the Future of
Refugee Responsibility Sharing in
the European Union

By JULIAN LEHMANN

A cornerstone of the Common European Asylum System, the Dublin Regulation is
PUBLISHED collapsing. A reform of the law is now under way. What are the challenges for civil
June 20]6 society actors who seek to influence the reform process? What should be their strategic
agenda in light of the EU Commission’s latest reform proposal? That proposal hardly
addresses civil society views on the political and structural reasons for failure, focusing
instead on the Dublin system’s technical flaws. This paper argues that civil society
ST' FTU N G actors should identify innovations that can, if proven to work, function as stepping
stones for longer-term change. In particular, this should include a system of preference
M E RCATO R matching and other positive incentives for the planned fairness-mechanism, which has
to be attractive to governments too.

FUNDED BY

gppi.net


http://gppi.net

This paper is part of a project assessing civil society networks and alliances that work
on European Union refugee policy, conducted by the Global Public Policy Institute
(GPPi) with generous support from the Mercator Foundation. The author is grateful
to Thorsten Benner and Katrin Kinzelbach for their feedback, Tom Langerhans and
Moritz Matakas for their research assistance, and Esther Yi for her editing,.



Table of Contents

German Summary 4
Executive Summary 6
Context 8

Dublin Failures

The Patients

The Symptoms 9
The Reasons 10
The Cure: The Recommendations of Civil Society 13
Dublin Futures 15
Inside EU Institutions: A Twisting Roadmap 15
Reform Proposals: What the Commission Wants 16
Conclusion on the Reform Proposal 21
Dublin IV: Likely Outcome and Implications 21
Refining the Civil Society Agenda 22
Annex 1: Civil Society Publications on the Dublin System 24
Annex 2: Dublin Basics 29
Endnotes 32



Deutsche Zusammenfassung -
German Summary

Im Zuge der , Fliichtlingskrise“ brockelt die politische Unterstiitzung fiir die geltende
Dublin-Verordnung, einen Grundpfeiler des gemeinsamen europédischen Asylsystems.
Im Mai 2016 legte die EU-Kommission einen Neuentwurf der Dublin-Verordnung vor,
damit erreichte der Reformprozess des EU-Gesetzes eine neue Stufe. Dieser Aufsatz
fragt nach der Ausgangsposition zivilgesellschaftlicher Akteure im Reformprozess.
Auf welche ihrer Kritikpunkte geht der Gesetzentwurf ein? Mit welcher strategischen
Agenda sollten sie den Reformprozess und die Zukunft des européischen Asylsystems
beeinflussen?

Seit im Jahr 2003 die erste Fassung der Dublin-Verordnung in Kraft trat, wurde
sie dafiir kritisiert, Asylsuchende ungleichmifiig auf die Mitgliedsstaaten zu verteilen,
nur wenige Asylsuchende in die eigentlich zustindigen Lénder zu iiberstellen, und
dabei Individualrechte und -interessen nicht ausreichend zu beriicksichtigen. Seitdem
hat sich an den grundlegenden Regeln der Dublin-Verordnung nichts gedndert. Die
gravierendsten Probleme, darunter dieungleichméflige Belastung der Mitgliedsstaaten,
haben politische Griinde. Hinzu kommt, dass Regierungen und Asylsuchende das
System relativ einfach unterwandern kénnen, wenn sie es ablehnen.

Zivilgesellschaftliche Akteure forderten bislang vor allem eine gerechtere
Verantwortungsteilung und die Beriicksichtigung individueller Priferenzen von
Asylsuchenden, zum Beispiel von Sprachkenntnissen. Die zivilgesellschaftlichen
Akteure waren sich allerdings uneinig, ob diese Ziele innerhalb des Dublin-Systems
umgesetzt werden kdnnen oder ob dafiir ein génzlich neues System geschaffen werden
miisste. Die Diskussion um die Grundsatzentscheidung fiir oder gegen das Dublin-
System nahm unter zivilgesellschaftlichen Akteuren viel Raum ein, obwohl den
konkreten Alternativen fiir ein vollstindig neues System stets realistische politische
Mehrheiten fehlten.

Im April 2016 machte die Kommission zwei mittelfristige Vorschlége fiir eine
Reform des Dublin-Systems: Der ambitioniertere Vorschlag sah vor, die geltenden
Kriterien der Dublin-Verordnung vollstindig durch ein Quotensystem zu ersetzen. In
einem weniger ambitionierten Vorschlag wollte die EU-Kommission die Verordnung
um eine Quote fiir Notfélle erginzen. Am Ende siegte Vorsicht {iber Risiko — offenbar
auch aus Sorge, die Mitgliedsstaaten zu verprellen und damit auch der eigenen
Akzeptanz bei den Mitgliedstaaten zu schaden.

DerGesetzentwurfderKommissiongehtvorallemaufeinenKritikpunktein: Statt
durch Positivanreize versucht er, Vollzugsdefizite der Verordnung durch Sanktionen
abzubauen. Politische und strukturelle Schwachstellen bleiben dabei weitgehend
unberiihrt. Ein dauerhafter Mechanismus zur Umverteilung von Asylsuchenden
(,,Fairness-Mechanismus®) soll zwar eine bessere Verantwortungsteilung erreichen.



Doch die Hiirden fiir die Aktivierung des des Fairness-Mechanismus’ sind hoch
und zivilgesellschaftliche Forderungen, die Priferenzen der Asylbewerber zu
beriicksichtigen, bleiben in dem Fairness-Mechanismus weitgehend unberiicksichtigt.

Fiir zivilgesellschaftliche Akteure wird es kompliziert, auf den laufenden
Reformprozess Einfluss zu nehmen. Sie haben weniger Zuginge zu politischen
Entscheidungstrigern als vor der ,Flichtlingskrise, da Entscheidungen in
Asyl-Dossiers nicht linger auf Arbeitsebene getroffen werden. Auch macht es
das hohe Tempo der politischen und rechtlichen Entwicklungen auf Ebene der
EU und ihrer Mitgliedsstaaten schwieriger, Ressourcen auf ein einzelnes EU-
Themendossier zu konzentrieren. Vertreter der Zivilgesellschaft, die an einem
wirklich européischen Asylsystem mit hohem Individualrechtsschutz interessiert
sind, brauchen eine strategische Agenda fiir ein best-case-Szenario unter den
aktuellen Rahmenbedingungen. Thnen darf es nicht nur darum gehen, bestehende
Individualrechte zu ,halten”. Sie miissen auch politisch realisierbare Zwischenschritte
fiir ein langfristiges Asylsystem entwickeln, das Asylsuchende gleichmifiger
auf Mitgliedsstaaten verteilt, dabei individuelle Priferenzen Asylsuchender
beriicksichtigt und andere Positivanreize setzt. Vertreter der Zivilgesellschaft sollten
ihre Anstrengungen daher darauf konzentrieren, dass der Fairness-Mechanismus
Préferenzen von Asylsuchenden zur Wahl des Aufnahmelands mitberiicksichtigt
oder andere Positivanreize fiir Asylsuchende wie fiir Staaten setzt. Wenn ein System
zum Abgleich von Priferenzen und wenn Positivanreize an einer begrenzten Zahl
von Asylbewerbern pilotiert und die Wirkung empirisch belegt wurde, werden solche
Neuerungen auch fiir Regierungen attraktiv.



Executive Summary

The Dublin Regulation, which is the cornerstone of the Common European Asylum
System, is crumbling. The law, directly applicable in all European Union states, seeks to
achieve a system in which asylum seekers submit only one application for asylum in one
member state. In May 2016, the EU Commission presented a proposal for the “Dublin
IV” regulation, which moved an ongoing reform process of the law into a new phase.
This paper seeks to assess the position of civil society actors — non-governmental
organizations, think tanks and foundations - in the wake of the reform process. Does
the commission’s draft address civil society perspectives on why the current system
failed? What should be the strategic agenda of civil society actors seeking to influence
the reform process and the future of the European asylum system?

Since its adoption in 2003, the Dublin Regulation has come under pressure for
failing to achieve an equal distribution of asylum seekers, for transferring low numbers
of people to other countries and for failing to safeguard and consider fundamental
rights and individual interests. Because the principles underpinning the Dublin system
have not changed, the problems related to their application also have not changed. Many
of the system’s flaws are political in nature, in particular the disproportionate burden
shouldered by frontline states at the external border, as well as differences in the
quality of asylum procedures. What the flaws have in common is the notion of “fairness”
towards the asylum seeker and fairness among states. Some flaws are technical, such
as unclear rules and a design that works only for small numbers of asylum seekers.
Ultimately, the Dublin system is depreciated by both states and individuals, and the
regulation’s application can be easily undercut.

Civil society recommendations for how to reform the system have primarily
addressed the inadequate sharing of responsibility and the disregard of asylum seekers’
individual preferences. Civil society has been divided about whether to advocate for a
better Dublin system or to scrap it altogether and allocate responsibility for asylum
applications under a new system. Much of the internal debate has focused on making
a decision for or against Dublin. However, scrapping the Dublin system has never been
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politically realistic.

The political reform process of the Dublin Regulation developed traction in 2015,
when larger-scale onward movement made many states consider the reintroduction of
internal border checks. In spring 2016, the EU Commission presented acommunication
that laid out two different options for Dublin reform. The more ambitious option was to
replace the criteria of the Dublin Regulation with a quota system. The less ambitious
option was to complement the Dublin criteria with a quota. Ultimately, caution
prevailed: the commission believed that being too ambitious would alienate the
member states and undermine its legitimacy, so it proposed the less ambitious option.

Does the EU Commission’s draft address civil society perspectives on why the
current system failed? The proposal focuses on technical reasons for why the Dublin
Regulation is not applied and seeks to counter these flaws with negative incentives
for both states and individuals. Meanwhile, the political and structural flaws of the



regulation are largely left untouched. In respect of responsibility sharing, the proposal
represents an attempt to turn past relocation measures into a standing fairness
mechanism. Civil society, however, believes that the preferences of asylum seekers
should be taken into consideration. These ideas do not play a role in the fairness
mechanism proposed by the commission.

For civil society, the ongoing reform process is extremely tricky. Most civil
society actors have fewer political access points than they did before the “refugee crisis,”
as all asylum-related policy has become extremely politicized. Those seeking a truly
European asylum system of high standards will now have to strategize for the best-
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case scenario in a bad-case scenario. This does not only mean upholding the maximum
amount of individual rights safeguards. With Dublin reform likely to be incremental,
thelonger-term reform perspectiveregardingthe EUasylum system —asitlooksin 2030,
for example — will remain as relevant as it is today. The challenge is to project a vision
of a more harmonized and fairer (from the individual as well as the state perspective)
system of protection in the EU states, to foresee the intermediate steps needed for that
vision and to prioritize these steps in the reform process. In that context, short-term
efforts should be directed at introducing a system of preference matching and other
positive incentives for the planned fairness mechanism. Experiences with the concrete
impact and challenges of preference matching and other positive incentives need to be
collected so as to make such innovations attractive to governments.



Context

Over the past year, the events of the “refugee crisis” have triggered unprecedented
political momentum towards an overhaul of the EU asylum system and a push for a
new system of sharing responsibility for asylum applications. The current system is
based on the Dublin Regulation: the law, directly applicable in the EU member states,*
determines which state is responsible for deciding the merits of an asylum application
submitted by an individual arrivingin the EU. The law is guided by the idea that asylum
seekers should have one chance to lodge an application for asylum in one member state,
without creating “in orbit” cases for which no one is responsible.

While dwindling political support for the Dublin Regulation among the majority
of the EU member states is new, criticism of the regulation is not. Since its adoption
in 2003, the regulation has come under fire by civil society actors and countries at the
receiving end of asylum applications. These actors have pointed out, among others, that
the regulation fails to achieve an equal distribution of asylum seekers among member
states, that it contains insufficient individual rights safeguards and that its ambition to
have people transferred within the EU is vastly at odds with the reality of low transfer
numbers. Some of these criticisms were addressed in areform of the regulation, adopted
in 2013. But the Dublin system has remained largely the same, and criticism has not
ebbed away.

In May 2016, the EU Commission tabled a proposal for a new “Dublin IV”
regulation, moving the reform process into a new phase. This paper seeks to assess the
position of civil society?in the wake of that reform process. Does the commission’s draft
address civil society perspectives on why the current system failed? What is the most
likely outcome of the reform process? What are the challenges faced by civil society
actors as they try to influence the ongoing reform process, and what should be their
strategic agenda regarding the future of the Dublin system?



Dublin Failures

The Patients

The Dublin Regulation is not just any law in the Common European Asylum System,
the EU’s package of asylum laws. The regulation is relevant for every person who lodges
an asylum application in an EU country, as well as for every country that receives
an application. The regulation’s impact is determined not only by the number of
individuals moving from one state to another, but also by the number of those who stay.

Whether or not a particular state is responsible for an asylum application has
significant implications for the asylum seeker and the state. Across member states,
there are considerable differences in reception conditions, waiting time, the use of
detention for asylum applicants, the duration of asylum procedures and the chances of
an application’s success.? In addition, there are no opportunities for an asylum seeker
to move to another EU country immediately after a positive asylum decision, and even
among those whose applications are rejected, many remain in the territory of a member
state that they are not supposed to be in.*

For that reason, the responsibility for deciding an asylum application and the
result of a Dublin procedure is important not only for every asylum seeker, but also for
every state. EU law requires member states to issue a residence permit to individuals
with successful asylum applications. Having responsibility for an asylum application
can be tantamount to taking on the practical burdens that follow the positive outcome
of that application - for example, welfare benefits pending a job offer.

The Symptoms

Few Transfers

For every asylum application, a member state can assess whether it or another state is
responsible for making a decision. If it believes that the responsibility falls on another
EUcountry,itcansubmitawrittenrequest, or “Dublinrequest,” to that state. More than
65,000 such requests were made in 2014, the last year for which comprehensive data is
available from EUROSTAT, the statistics office of the EU. In other words, member states
submitted Dublin requests for about 12 out of 100 first-time asylum applications. For
the remaining individuals, the responsibility lay with the state to which the applicant
lodged an application. From the thousands of transfer requests, few lead to actual
transfers of a person from one country to another. There are two main reasons for
this. First, not all requests are accepted. For instance, about 60 percent of Germany’s
requests were accepted in 2014. Second, the chances of an actual transfer are low, even
after a state accepts responsibility for an asylum application. The five countries that
make the mostrequests to other states end up transferring on average fewer than a third



of the individuals whose transfers have been accepted. Numbers from Germany show
that the percentage of accepted requests that actually led to transfers from Germany to
other countries varied between 2 to over 20 percent in the first half of 2015.

One-Sided Application

Broadly speaking, under the Dublin Regulation criteria, an EU state may be responsible
for a particular applicant because it enabled that person’s entry (“first country” rule)
or dealt with that person’s application in the past, or because there are humanitarian
or family-related reasons at play. When it comes to actual practice under the Dublin
Regulation, however, the criteria appear far less diverse. Its humanitarian criteria are
rarely applied. Rather, in about half of all transfer requests of 2014, the top-five sending
states relied on the provision that requires EU states to take back an asylum seeker if
he or she lodged an asylum request in another EU state.® Ironically, the humanitarian
dimension of the law is most visible to those for whom it does not apply. People with a
refugee or other protection status who decide to move onwards cannot benefit from the
regulation’s rules regarding family unity or children’s best interests.

A third of transfer requests are based on the “first entry” criteria of the Dublin
Regulation: the issuing of a visa, or irregular entry. Humanitarian and family-related
reasons play a marginal role in the regulation’s application. In 2014, they accounted for
fewer than 2 percent of accepted Dublin requests.

Unequal Distribution

Given the predominance of the “first entry” criterion and the fact that asylum seekers
most frequently arrive by boat, states located at the EU’s periphery must handle the
highest number of arrivals. There are a few legal options for closing external borders
to asylum seekers or turning them away and refusing access to asylum procedures.
In 2015, there was a turn in the absolute numbers. Germany, Hungary and Sweden
together registered more asylum applications than the other 29 states in the Dublin
system combined. Germany accounted for a third of all registered asylum applications
(see figure on page 12).

The Reasons

The current Dublin Regulation is the result of multiple reform processes having reached
a treaty (the Dublin Convention) and then leading to different regulations,® while the
basic principles of responsibility sharing remained the same. Now there is widespread
consensus among both civil society actors — non-governmental organizations, think
tanks and researchers — and policymakers that the current Dublin system has failed,
or is at least ineffective. Only some of the reasons for its inefficiency are technical in
nature, such as divergences in how to interpret the regulation’s criteria. Most of the
reasons relate to political failure, and most of them intersect with each other. Many of
thereasons concern the issue of “fairness” towards the asylum seeker and among states.
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Below are the points identified by civil society and governments (see Annex
for a list of publications). Many of these points are shared among civil society and
policymakers. Some, such as the argument that asylum seekers “overuse” the possibility
of appealing transfers, are made primarily by government actors.

THE EUROPEAN LEVEL

The “unalike Europe” arqument
The EU is composed of states with divergent development opportunities, qualities of
asylum procedures and treatments of asylum seekers (e.g., use of detention).

The “lacking responsibility sharing” argument

Dublin was not intended to be a burden sharing instrument. Its policy objectives are
different: preventing onward movement (“secondary migration”) and having clear
rules about the responsibility of the state that allows the entry of an asylum seeker.

The “border closure” argument

Dublin encourages border closures. It sets incentives for border protection by making
the states at the external borders responsible for deciding asylum applications. Those
seeking to prevent onward movement do so by closing internal borders.

The “fair weather” argument

Dublin is designed only for small numbers of asylum applications. Large numbers make
it impossible for authorities to comply with the maximum duration of procedures and
lower the quality of transfer requests.



THE MEMBER STATE LEVEL

The “deliberately undercut” argument

Member states have purposely failed to register asylum seekers or driven down
standardsin order to be less attractive to asylum seekers, encourage onward movement
and reduce returns back to their territory.

The “overburdened frontline states” argument
Frontline member states fail to register and comply with minimum standards because
they are overburdened.

The “cost-benefit” argument
Low transfer rates and almost equal amounts of incoming and outgoing transfers make
member states reluctant to apply the regulation. The coercive nature of the system
makes it largely ineffective.

The “technocrat” argument

States disagree about the regulation’s provisions because they are not sufficiently clear.
The criteria regarding “first entry” are straightforward, whereas the other criteria are
not. For example, evidence on family members is not as clear-cut as a fingerprint in a
database.

THE INDIVIDUAL LEVEL

The “asylum seeker preferences” argument
The criteria take insufficient account of the individual interests of asylum seekers (e.g.,
language, social ties, job prospects).

The “human rights” argument
The conditions in many member states are, objectively speaking, so poor that they
amount to a human rights violation, forcing asylum seekers to move onwards.

The “deliberately undercut” argument

Asylum seekers overuse the possibility of appealing Dublin decisions, frustrating the
workability of the system. Applicants abscond for 18 months or more, thereby annulling
the transfer and the result of the Dublin procedure.

The “enabling smuggling” argument
The desire of asylum seekers to bypass the system drives the use of irregular means of
transportation.



The Cure: The Recommendations of Civil Society

Civil society reform recommendations have mainly addressed two aspects of the failing
Dublin system: the lack of responsibility sharing and the disregard of asylum seekers’
individual preferences regarding their country of refuge.

Inessence, suggestions for reform either propose acompletely different operating
principle of responsibility sharing for asylum applications, or propose changes that
are complementary to the Dublin Regulation’s “first country” rule. The question
of advocating for a “better, alternative Dublin” or for “no Dublin” became a critical
matter among some NGOs, to some extent pushing aside the discussion on concrete
improvements of the Dublin system. A broad consortium of non-governmental
organizations opted for the latter, suggesting free choice of the asylum country.” The

“free choice” suggestion could have boosted the Dublin system’s efficiency and efficacy
by working with, rather than against, asylum seekers. But it was never politically
realistic, especially given that the number of asylum seekers that would move to each
country is both impossible to predict and to control under such a system.

The recommendations are listed below. Those with a high change factor relative
tothestatus quo are not compatible with the current principles of the Dublin Regulation.



Recommendation Addressing which flaw? Status quo change factor
Cap and trade: EU states can trade admission quotas. Responsibility High
sharing
Full quota system: Dublin is replaced with a system Responsibility High
based on objective criteria, e.g., GDP, population size. sharing
Free choice: Asylum seekers get to choose their country Asylum seeker High
of refuge, even before the asylum procedure begins. preferences; “border
closure” argument
Dublin compensation fund: States that bear Responsibility Modest
smaller burdens should compensate the others. sharing
Introduce a permanent relocation Responsibility Modest
mechanism: Non-frontline states take in sharing
asylum seekers from frontline states.
Incentives for refugee admission below the central Responsibility Modest
government level: Municipalities compete for sharing
refugee admission in exchange for funds.
Mutual recognition of positive asylum decisions: Asylum seeker Modest
After a positive decision of an asylum application, preferences
individual can either immediately or after a certain
waiting time move to a country of his/her choice.
Compensate uneven distribution with resettlement: Responsibility Low
To introduce a responsibility sharing element, sharing
states that take in a relatively small share of asylum
seekers resettle refugees from outside the EU.
Dublin with carrots: Introduce a system Asylum seeker Low
matching the preferences of asylum seekers. preferences
Human rights-oriented implementation “deliberately Low
of Dublin: Improve right to information, undercut” argument;
interviews, criteria and remedies. “technocrat”
argument




Dublin Futures

Inside EU Institutions: A Twisting Roadmap

The Dublin Regulation has abuilt-in provision of monitoring and evaluation. It assumes
that the EU Commission will report on the law’s application and, if necessary, propose
amendments. According to the original timeline, this report was to be presented to
the European Parliament and the European Council by July 21, 2016.% In May 2015,
when larger-scale onward movement prompted many states to consider reintroducing
internal border checks, it became apparent that the original timeline for a report by
the EU Commission was politically untenable, and that the commission would have
to suggest more than incremental changes, and quickly. In its Agenda for Migration,
the commission suggested that it may be necessary to revise the Dublin system’s legal
parameters beyond incremental amendments.

Insummer 2015,the EU Commission ordered an evaluation of thelaw to elaborate
on issues such as relevance, effectiveness and efficiency, based on consultations with
legal and policy advisors in 19 member states. There had been a similar evaluation
in 2007, which compiled statistics on transfer requests and actual transfers made,
exploring the reasons for the gap between the two figures and listing interpretative
differences of the regulation’s key provisions.” In late 2015, few of the regulation’s
problems had changed; as a result, the evaluation lost some of its original appeal as a
vehicle for reform.

However, the 2015 evaluation revealed two new insights. First, it demonstrated
the strain that increased numbers put on the Dublin system: higher numbers
exacerbate known problems related to intra- and inter-government coordination,
and to insufficient quality of transfer requests. Second, the evaluation was the first to
deliver an estimation of the costs of the whole system: costs related to administration,
procedures and transfers amounted to about 1 billion euros.

Meanwhile, focus had already shifted to an alternative system that the
commission would eventually propose, and political pressure made the leadership of
the dossier move from the level of the commission’s Directorate General for Migration
and Home Affairs to First Vice-President Frans Timmermans and his cabinet.

In March 2016, the EU heads of states came to an agreement with Turkey,
wherein the latter would return all irregular migrants crossing to the Greek islands
from Turkey and resettle outside of Turkey one Syrian for every Syrian returned. The
agreement also put into place a voluntary humanitarian admission scheme. Turkey
would be supported in the admission of asylum seekers and refugees with an additional
3 billion euros.

In April 2016, the EU Commission issued a communication' that laid out two
options for Dublin reform: one more and the other less ambitious in terms of political
feasibility, and one more and the other less European in its problem-solving approach.
The more ambitious option would scrap the Dublin system entirely and replace it
with a quota system. The less ambitious option would merely integrate a quota into



The “Long-Term European” Option

¢ The competence for deciding asylum applications shifts
from member states to the EU.
¢ Anew EU agency decides asylum applications.

The “Ambitious Reform” Option

¢ Adistribution key rather than the criteria of the Dublin
Regulation determines responsibility.

¢ The distribution key is calculated by objective criteria such
as GDP and population size.

¢ The humanitarian criteria of the Dublin Regulation can
trump the distribution key.

Level of Ambition

The “Incremental Reform” Option

e The rules of Dublin stay the same, but there is a “corrective
fairness mechanism.”

* Once a threshold is passed, the mechanism kicks in.

e Objective criteria determine the threshold for each
member state.

Timeframe

EU Commission’s Reform Options, April 2016

the existing Dublin system. The commission also presented its long-term vision of a
more European system, which would require the creation of an EU agency that decides
applications for asylum.

Alongside the different reform proposals, there were two different strands
of opinions among EU commissioners. Despite skepticism regarding the political
feasibility of the ambitious option, a majority of commissioners and First Vice-
President Timmermans, favored the ambitious option because it would go beyond
a quick fix. A minority favored the less ambitious option because it was deemed a
more realistic approach to removing pressure from frontline states, and politically
more feasible. Ultimately, despite initial sympathy for an ambitious European option,
caution prevailed. The EU Commission’s legitimacy among some member states had
already been weakened, given that it is perceived as a proponent of more balanced and
higher admission of asylum seekers. In this respect, there was a clear political risk in
going beyond what member states might be willing to accept.

Reform Proposals: What the Commission Wants

The EU Commission tabled its proposal for anew Dublin Regulation on May 4, 2016. The
proposal leaves Dublin intact, but seeks to complement it with a “fairness mechanism.”



The key elements of that mechanism are as follows:

¢ A formula taking into account population size and GDP determines a baseline
number of asylum seekers for every country.

¢ Once the number of asylum applications that a member state is responsible for
under the Dublin criteria, or has resettled from other countries, is higher than
150 percent of the baseline, the mechanism kicks in. Other member states have
to accept the relocation of that surplus, but not of individuals whose asylum
applications are inadmissible.

¢ Member states that do not wish to participate in the relocation process have to
pay 250,000 euros per asylum seeker to the state accommodating that person.

¢ Thenumbers are recorded in real time by a new registration system.

The fairness mechanismis complemented by a sort of extension of Dublin beyond
EU territory. Before the Dublin procedure even starts, it is obligatory to test whether
an asylum application is admissible. In particular, states have to assess whether the
applicant comes from a “safe country of origin,” or whether another state outside the
EU could in the future or has in the past provided international protection to an asylum
seeker — along the lines of the deal in place between the EU, Greece and Turkey. If so,
responsibility for the application will lie with the state that made the admissibility
check.

Other suggestions aim at making sure that the existing rules are applied and that
application is more effective. These include the following:

¢ Asylum seekers are obligated to make an application for asylum in the first
country of entry. If he or she does not comply, he or she will be subject to a fast
track procedure and lose all benefits except for emergency health care.

¢ The onus of providing proof of relevant information to determine responsibility
(such as states transitted and presence of family members) is shared between the
asylum applicant and the state.

¢ Deadlines that have expired no longer shift responsibility to another state from
the one originally responsible.

e There are shorter time limits for the procedure.

e States are obligated to take back an asylum seeker for whose application they are
responsible.

¢ Who counts as a family member of an asylum applicant is extended to include
siblings and family relations formed in transit countries.



Does the Proposal Address the Reasons for Why the Dublin System Failed?

THE EUROPEAN LEVEL

The “unalike Europe” argument
The EU is composed of states with divergent development opportunities, qualities of
asylum procedures and treatments of asylum seekers (e.g., use of detention).

e Not addressed. The quality of the asylum procedures will be addressed by a new
law on asylum procedures. Full harmonization is left to the long term.

The “lacking responsibility sharing” argument

Dublin was not intended to be a burden sharing instrument. Its policy objectives are
different: preventing onward movement (“secondary migration”) and having clear
rules about the responsibility of the state that allows the entry of an asylum seeker.

e Addressed by a fairness mechanism that triggers relocation. However, this
mechanismisonlyforindividualswhose asylum applications are notinadmissible
(e.g., asylum seekers returned under the EU-Turkey deal), thwarting the effects
of the mechanism.

The “border closure” argument

Dublin encourages border closures. It sets incentives for border protection by making
the states at the external borders responsible for deciding asylum applications. Those
seeking to prevent onward movement do so by closing internal borders.

¢ Deliberately left unchanged for external borders. The “first country” rule is
retained, and loopholes are filled. States are encouraged to cooperate with third
countries to take back individuals whose asylum applications are inadmissible
because these people do not fall under the relocation scheme of the fairness
mechanism.

e To prevent internal border closures, the proposal seeks to apply the “first
country” rule more rigorously by introducing restrictions against asylum seekers
who move onwards.



The “fair weather” argument

Dublin is designed only for small numbers of asylum applications. Large numbers make
it impossible for authorities to comply with the maximum duration of procedures and
lower the quality of transfer requests.

e See “lacking responsibility sharing.” Administrative support units (“Dublin
support units”) of a new asylum agency are supposed to help states that lack
capacity. New rules on the quality of Dublin requests are introduced.

THE MEMBER STATE LEVEL

The “deliberately undercut” argument

Member states have purposely failed to register asylum seekers or driven down
standards in order to be less attractive to asylum seekers, encourage onward movement
and reduce returns back to their territory.

e States that fail to register will be unable to benefit from relocation. The issue of
low standards is not addressed. States that want to avoid the fine can participate
in relocation, but still not comply with the common minimum standards.

The “overburdened frontline states” argument

Frontline member states fail to register and comply with minimum standards because
they are overburdened.

e See “lacking responsibility sharing” and “fair weather.”

The “cost-benefit” argument
Low transfer rates and almost equal amounts of incoming and outgoing transfers make

member states reluctant to apply the regulation. The coercive nature of the system
makes it largely ineffective.

¢ Restrictive measures against asylum seekers are intended to increase transfer
rates, changing the cost-benefit ratio of states wishing to transfer individuals.

The “technocrat” argument

States disagree about the regulation’s provisions because they are not sufficiently clear.
Criteria regarding “first entry” are straightforward, whereas the other criteria are not.
Forexample, evidence on family membersisnotasclear-cutasafingerprintin adatabase.

¢ Therules on evidence are changed so as to reduce the number of Dublin transfer
requests with insufficient evidence. In part, this is achieved by a new burden on
the asylum seekers.



e There is a new remedy for individuals who claim to have a family member in
another member state, but are not transferred to that state.

THE INDIVIDUAL LEVEL

The “asylum seeker preferences” argument
The criteria take insufficient account of the individual interests of asylum seekers (e.g.,
language, social ties, job prospects).

e Siblings are included in the family definition. Otherwise not addressed.

The “human rights” argument
The conditions in many member states are, objectively speaking, so poor that they
would amount to a human rights violation, forcing asylum seekers to move onwards.

¢ The “early warning and preparedness mechanism” of the current regulation,
intended to counter deficiencies in the member states, is scrapped in the proposal.
In the past, it was never used, largely for political reasons (i.e., to not “shame” a
member state) and for lack of clear criteria.

The “deliberately undercut” argument

Asylum seekers overuse the possibility of appealing Dublin decisions, frustrating the
workability of the system. Applicants abscond for 18 months or more, thereby annulling
the transfer and the result of the Dublin procedure.

¢ New rules on the time limit to lodge an appeal. Absconding no longer shifts
responsibility. Restrictive measures against asylum seekers attempting to bypass
the system seek to increase the application of the Dublin system.

The “enabling smuggling” argument
The desire of asylum seekers to bypass the system drives the use of irregular means of
transportation.

e Restrictive measures against asylum seekers attempting to bypass the system
seek to increase the application of the Dublin system.



Conclusion on the Reform Proposal

The proposal is an attempt to breathe new life into the old Dublin system, with the “first
country” rule as the lowest common political denominator. The proposal focuses on
technical reasons for why the Dublin Regulation is not applied and seeks to counter
these flaws with negative incentives for both states and individuals. Sticks are primarily
used to discourage onward movement, and asylum seekers who decide to move onwards
will face drastic consequences in the allocation of benefits. Circumstances that lead
to a shift in the responsibility for asylum applications, such as missed deadlines, are
reduced.

However, there is little in the proposal that addresses the political and structural
flaws of the Dublin Regulation. There is no longer a response mechanism to states
that decrease standards out of political calculus or for other reasons. In respect of
responsibility sharing, the proposal is an attempt to turn past emergency measures
into a permanent system. The EU Commission is now trying to establish a system that
coerces member states into participating in a permanent relocation scheme. Positive
incentives for applying the fairness mechanism arelackingin the proposal. Civil society
believes that asylum seekers’ preferences should be taken into consideration. Yet, the
only new element that considers asylum seekers’ preferences is the extended definition
of “family,” together with a remedy to enforce transfers of those individuals who claim
to have a family member in another member state.

Finally, the proposal also lays the groundwork for an asylum system that makes
greater use of the “safe third country” and “safe country of origin” concepts. The
proposed requirement of determining the safety of a state outside the EU effectively
extends the Dublin system to the European neighbor states.

Dublin IV: Likely Outcome and Implications

The jury is still out on Dublin reform. The proposal of the EU Commission needs to
be adopted by the EU Parliament and the EU Council of Ministers with a qualified
majority. In the upcoming negotiations, the primary political battle will be over the
circumstances in which the fairness mechanism is activated, and whether there will
any material compensation or fines for enforcing or not enforcing the mechanism.
The negotiations will be crucial for the commission to be able to table further reform
suggestions regarding the Common European Asylum System.

Among member state governments, reactions have been mixed. France, Germany
and Austria - all countries at the geographic core of the EU, but with fairly different
relative reception numbers of asylum seekers — appear supportive. In other member
states, in particular the Visegrad states, the idea of fines for refusal to participate in
the proposed fairness mechanism has already prompted fierce reactions. Given that the
fairness mechanism is the only real novelty in the proposed update of the regulation,
the EU Parliament will attempt to “save” any kind of fairness mechanism against
total removal. In the parliament, the current proposal has already been criticized, in
particular for its lack of ambition.”

Asforthe timeline, the negotiations on the new Dublin Regulation will notlast the
five years it took to recast the current Dublin Regulation, given the political pressure



for change. Yet, in light of opposition in parliament and among states, it is unlikely that
a Dublin IV Regulation will see the light of day in 2016.

The proposal also has legal issues that need to be resolved. In particular, there
arelegalissues concerningtherelationbetween familyunity and the application of “first
country of asylum” and “safe third country” rules. Can the latter trump the former? In
addition, the stripping of benefits, should it lead to homelessness or malnutrition, may
not hold up to legal scrutiny.

Still, the direction of Dublin reform is now clear. It is likely to be incremental,
focused on the short term and characterized by the following elements:

e The Dublin criteria of the first country of arrival will be retained;

e Leeway for individuals wishing to avoid the system and for states to undercut it
will be reduced;

e The humanitarian criteria of the regulation will not play a greater role than it did
before, but the family criteria will;

e Safe country of origin and first country of asylum provisions will play a greater
role than they did before.

This direction also foreshadows trends in the future of both the domestic and
external dimensions of EU asylum policy:

e A trade-off between the harmonization of EU asylum law and policy on the one
side, and high standards on the other;

e A rollback of previous legislative achievements balancing out state interest and
individual rights protection;

e Agreaterrole of the external aspect of EU asylum policy;

e Increased pressure to conclude bilateral return agreements, given that the
application of “third country” rules may become mandatory.

Refining the Civil Society Agenda

For civil society, the ongoing reform process is extremely tricky. Most civil society
actors undoubtedly have fewer political access points than they did before the “refugee
crisis.” Decisions are no longer taken at the working level of the EU Commission, as
all asylum-related policy has become extremely politicized. The same is true in most
of the member states. Besides, the sheer speed of both domestic and EU-level legal
developments have made it increasingly difficult to concentrate resources on a single
EU issue. In addition, calls for greater consideration of asylum seekers’ preferences
were hardly backed up by evidence of how this or other positive incentives would affect
numbers on the ground. The widespread frustration with the Dublin system has led to
few suggested alternatives that attempt to balance state interest and asylum seekers’
interests.

Those seeking a truly European asylum system with high standards will now
have to strategize for the best-case scenario in abad-case scenario. Ironically, this does
not only mean upholding the maximum amount of individual rights safeguards of the



current Dublin Regulation. Given the political climate of the “refugee crisis,” now may
not be the best moment for a new system of responsibility sharing. With Dublin reform
likely to be incremental, the longer-term reform perspective regarding the EU asylum
system - as it looks in 2030, for example — will remain as relevant as it is today. The
challenge is to project a vision of a more harmonized and fairer (from the individual
as well as the state perspective) system of protection in the EU states, to foresee the
intermediate steps and to prioritize these steps in the reform process. In that context,
short-term efforts should be directed at the fairness mechanism:

¢ Ensure that the mechanism has a real chance of being “activated,” rather than
using criteria that are so exigent, they make the application of the mechanism
only a theoretic possibility.

e Introduce positive incentives/gratification for states (or governance entities
below the state level) that are willing to host asylum seekers as part of and beyond
the fairness mechanism.

¢ Introduce a system of preference matching for the planned fairness mechanism.
This could prove that such a system works and enables the collection of
experiences that is needed for upscaling a similar system in the future.
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Annex 2: Dublin Basics

The Different Faces of Dublin lll: The Rationales Guiding the Criteria
That Determine the Member State Responsible for Asylum Applications

Border protection e Astate that has issued an applicant with a valid visa or residence
rationale, “user pays,” document is responsible for the asylum application of that person
first entry principle (Article 12).

e A state that has waived the requirement of a visa is responsible for the
asylum application (Article 14).

e Where an applicant has irregularly crossed the border into a state, that
state is responsible (Article 13; “first country of arrival” rule).

Administrative » The state that has assumed responsibility for an asylum application
efficiency rationale remains responsible for it even if the asylum seeker travels onwards
(Article 18; “one chance only” rule).
o Ifthe circumstances of entry cannot be established and the applicant
has been living in an EU state for five months, that state is responsible

(Article 13).
* Rules regarding who is responsible if an applicant has multiple valid visas
(Article 12)
Humanitarian * Forunaccompanied minors, the EU state in which there is a family
rationale member or sibling is responsible. When these individuals are scattered

across states or when there are no family members, the child’s best
interest is decisive (Article 8).

o Ifan asylum seeker has family members (nuclear family) in another
member state whose asylum applications have already been accepted or
are pending, that member state is responsible (Articles 9-10).

» Persons dependent on the assistance of another (due to pregnancy,
having a newborn child, serious illness, severe disability or old age)
shall be kept or brought together with their child, sibling or parent who
is legally resident in one of the member states. The same applies if the
person legally resident in one of the member states is dependent on the
asylum seeker (Article 16).

No transfers that » States have to deviate from the normal criteria if “there are substantial
would result in the grounds for believing that there are systemic flaws in the asylum

risk of inhuman or procedure and in the reception conditions” in the EU state that would
degrading treatment normally be responsible, resulting in the risk of inhuman or degrading

treatment (Article 3).




Leqal Basis for Dublin Transfers in Top-Five Sending States,
2014 (Percentages of All Accepted Requests)

State Familyreasons ~ Documentation  Irreqularentry ~ Dependent Asylum request
and legal entry persons; other in other member
reasons humanitarian state

reasons

Germany 4.5 12.2 8.7 0.1 67.8

Switzerland 0.3 41.7 0 0.3 34.6

Sweden 0.6 405 10.1 0.07 20.8

Austria 0.7 7.3 18.9 0.2 62.8

France 1.2 9.3 7.3 0 54.9

Top-Five Sending States, 2014

State Total outgoing transfers Share of all accepted requests (%)
Germany 2,887 12.56

Switzerland 2,638 46.76

Sweden 2,059 39.86

Austria 1,076 26.2

France 470 14.32




Top-Five Receiving States of Dublin Requests From Germany, January to June 2015

Country Requests Acceptance  ..of whichledtoactual ~ Percent of accepted requests
transfers leading to transfers

Hungary 6,517 4,969 103 207

Ttaly 5,567 4,578 433 946

Bulgaria 2,910 862 21 244

Poland 1,633 1466 310 2115

France 1,205 1,065 224 2103

All countries 23,971 16,922 1,905 11.25
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